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I. PURPOSE

II. POLICY

The purpose of this policy is to provide guidelines and procedures for conducting search and

seizures without a warrant.

It is the policy ofthe Maui Police Department that all officers shall make every effort to ensure

that the ;itizens olMaui County 1'eel secure in their persons, houses, papers, and effects against

unreasonable searches and seizures. All searches conducted by officers ofthis Department must

be based on probable cause and conducted with a warrant which is based on such probable cause,

which describes with particularity the place to be searched and the items to be seized unless the

circumstances fall within the exceptions described in this directive'

III. DEF'INITIONS

GURTILAGE: The enclosed space of grounds and buildings immediately surrounding a

dwelling,/house. The curtilage of a dwelling is an area protected by the Fourth Amendment

against govemment entry.

EXIGENT CIRCUMSTANCES: The term exigent circumstances is used to identify all those

situations in which there is probable cause to search and some compelling urgency to search

immediately.

EXCLUSIONARY RULE: When evidence has been obtained in violation of the privileges

guu.uo*"a by the U.s. Constitution, the evidence must be excluded at the trial. Evidence which

i's obtained by an unreasonable search and seizure is excluded from evidence under the Fourth

Amendment of the U.S. Constitution and is applicable to the States'

oPEN VIEW: Things that an officer can sense (see, hear, smell, etc.) without invading a

,"u*ruui" expectation of privacy are said to be in .,open view,,. Things in open view have been

"rpor"a 
to the public und u.e not prot"cted by the Fourth Amendment Sensing things in open

view is not a search.

PLAIN VIEW: An object is in "plain view" only if it is immediately apparent evidence'
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inadve(ently discovered, and during a lawful Fourth Amendment intrusion. If in the course ofa
lawful Fourlh Amendment intrusion an officer inadvertently finds incriminating evidence in
"plain view", he may lawfully seize it without a warrant.

PRIVATE SEARCHES: The Fourth Amendment is a limitation of Govemment conduct only. It
is not intended to control the activities ofprivatc parties.'fhe courts, therefore, will not exclude
evidence unlawfully obtained by a private person acting purely on his own initiative.

PROBABLE CAUSE: Probable cause exists where the lacts and circumstances within the

olficers knowledge of which they had reasonable, trustworthy information, are sufficient in
themselves to warrant a man ofreasonable caution in the beliefthat an offense has been or is

being committed.

SCOPE: 1-he range or extent ofa search.

IV. CONSTITUTIONA L REOUIREMENT

Constitution of the United States, Fourth Amendment

The right ofthe people to be secure in their persons, houses, papers and effects, against

unreasonable searches and seizure, shall not be violated, and no warrants shall issue, but upon

probable cause, suppo(ed by oath or affirmation, and particularly describing the place to be

searched, and the persons or things to be seized.

V, PROCEDURES

During the day to day operations of a law enforcement agency, officers will be required to make

continuous decisions regarding search and seizure. There will be situations where they must

decide immediately whither to obtain a search warrant or conduct a warrantless search with the

knowledge fhat the wrong decision could result in losing the evidence to the exclusionary rule.

The following procedures are designed to assist officers in this decision making process

conceming search and seizure.

Consent Search

The constitutional rights against unreasonable search and seizure may be waived. When a

search and seizure is sought to be justified on the grounds ofconsent, permission must be

obtained without coercion from a citizen who unders@nds he is waiving his constitutional

rights.

l. No probable cause is needed in cases ofconsent search. The burden of proof will
be on the police however to prove that consent was given'
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PROBABLE CAUSE TO SEARCH: There must be probable cause to believe certain property is

crime connected and, therefore, that it is seizable and there must be probable cause to believe

that this prope(y can be found in a particular place.
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Consent must be given on a voluntary basis. The court will look at the totality of
circumstances when deciding ifconsent was voluntary. The age, education,

background, mental condition, and capacity to give consent should be considered

in these searches.

il There is no valid consent to search when a defendant is under any kind of
coerclon.

Consent would not be regarded as voluntary ifa citizen complies with the

command of an olficer pretending to act within his official authority.

There is no consent or waiver when a search is made under a purported or
fake warrant.

d Whenever possible have a witness (a disinterested third party is best) to

substantiate the voluntariness of the search.

The person giving consent must have the authority to do so. He must have access

and control over the area to be searched.

In general a defendant's rights cannot be waived by another person'

An employer's rights cannot be waived by employees, except possibly

when the employer is absent indefinitely.

In cases of leased premises, the landlord cannot give a valid permission !o

enter and search a room, apartment or shop.

When two persons have equal rights to the use or occupancy ofthe
premises, either person may give consent to the search.

Generally a child, guest or a domestic in a home cannot give consent to

have the home searched, however, a parent can consent to the search ofa
child's room, regardless ofage as long asjoint access can be proven.

The scope of the search is dictated by the person giving consent and consent can

be withdrawn at any point during the search.

Whenever practical the Departments consent to search form number 113 shall

be used when conducting a consent to search investigation.

a. If the form is not available, officers shall draft a consent form The draft

shall contain;

(1) Description of the location, object or persons to be searched'
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Localion where permission to search is obtained.
Name of the individual giving consent.
A statement noting that the individual is waiving his right to refuse
the search.

Name of officer(s) obtaining consent and conducting the search.

List of items which officers are searching for and the nature ofthe
investigation.
A statement that permission to search is being given voluntarily
and without any threats or promises.
Signature ofperson giving consent with date and time.
Signature of any witness with date and time noted.

All items recovered as a result ofa consent search shall be listed on an inventory
commonly referred to as an "Exhibit A". A copy of this list shall be left with the
person who consented to the search.

In the absence ofthe "Exhibit A" form, officers shall use supplementary report
forms to list items seized.

The person who gave consent shall be given the opportunity to review the
items seized with what is listed on the inventory and sign the inventory as

the recipient.

b. The witness should also sign the inventory list

B- Search incident to a lawful anest

The search incident to arrest is the most frequently used exception to the warrant and

probable cause to search requirement. No probable cause to search and no warrant is

required. No exigent circumstances are required. The right to search is triggered solely by
the custodial arrest.

A contemporaneous search incident to a lawful arrest may be directed towards a

protective search for weapons, or towards the discovery ofthe fruits ofthe crime

fbr which the accused has been arrested, as well as the instrumentalities used in
the omission, or to deprive the arrestee of potential means of escape.

a. The scope ofa permissible search incident to a valid anest is limited to a
search ofthe arrestee's person and the area within his immediate control
lrom which he could obtain a weapon or destroy evidence.

When a search is made incidental to arrest, the search must be based upon the

arrest, not the arresl upon the search.

The search incident to arrest shall not be misused' To use an arrest which is valid
in a technical or legal sense simply as an excuse to search a suspect to uncover
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evidence ofa totally unrelated offense may be deemed unreasonable by the

courts

The search of the person arrested can be done at any time after the arrest or as

long as it is reasonable to believe the evidence is still there. The search ofthe area

of his immediate control however must be completed at the time of his arrest or
contemporaneously.

C. Investigative Detenlion

D. Plain view searches

(l)

(2)

(3)

Oflicers may stop individuals for the purpose ofconducting an investigative

detention including a "frisk" or "pat-down search" only where reasonable

suspicion exists that a crime has been or is going to be committed.

Further procedures for conducting investigative detention is discussed in General

Order 101.4.

If in the course of a lawful Fourth Amendment intrusion an officer inadvertently
finds incriminating evidence in plain view, he may lawfully seize it without a

warrant.

Elements of plain view

Objects must be immediately recognizable as evidence before they

can be seized. There must be probable cause to believe the object

is evidence.
The object must be inadvertently discovered. The officer did not

have probable cause to believe the object was there before entering

an area where a citizen has exhibited a reasonable expectation of
privacy.
The object was discovered during a lawful Fourth Amendment

intrusion. The officer is in a lawful posilion to see and seize the

evidence.

Open view

Things that an officer can sense (see, smell, hear, etc.) without invading an area where a

citizen exhibits a reasonable expectation ofprivacy are said to be in "open view". Things

in open view have been exposed to the public and are not protected by the Fourth

Amendment.

Open view differs from plain view in that although an officer may be able to

sense an object which is evidence, he may not be able to seize it without obtaining

a warrant, depending on the circumstances.

)
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a. An example of "open view" would be while lawfully on a property

adjacent to a premises where marijuana is growing on a deck within a

fenced yard, an officer can easily see the marijuana. The officer's conduct

is not a search as the individual growing the marijuana's reasonable

expectation olprivacy has not been invaded. In order to seize the plants

however, a search warrant would have to be obtained because the plants

are located within the curtilage ofthe premises and seizing them without a

warrant would violate the individual's expectation ofprivacy.

(l) It would be reasonable for the individual to expect no one would

enter his fenced yard to take the plants, however not reasonable to

expect that no one would see the plants in his yard.

Exigent circumstances.

I . Warrantless searches by police officers are justified under the Fourth Amendment

if to delay would endanger their lives or the lives ofother, or result in evidence

being destroyed or removed. The burden in such cases rests with the officer to

show that the emergency circumstances exist to support an exemption from the

warrant requirement.

a Cases ofexigent circumstances generally fall into one ofthree common

pafiems.

(l) Hot pursuit. An officer may enter and search a premises if he is

chasing a suspect who is in the process of escaping and whose

whereabouts are continuously known by the officer.

The officer has reason to believe that the warrantless search is

necessary to save a life or prevent serious injury or serious

property damage.
The officer has reason to believe that evidence may be lost or

destroyed before a warrant can be obtained

(2\

(3)

b The emergency or exigent circumstance cannot be created by law

enforcement in order to justify a warrantless search'

G. Routine inventorY searches

The purpose ofan inventory search is not to search for evidence but for the

protection of the department.

All items that come into custody of the Department shall be inventoried as a

matter of routine procedure. The justification for this procedure is;

a. Safety. To protect officers and employees ofthe Department against any
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dangerous instrument or condition that might be contained in items held in
the custody oithe department.

For the protection of items olvalue as well as the protection ofofficers
and employees against allegations oftheft.

Identification. To locate items which may help to identify the owner of
property held in the custody of the Department.

H. Abandonment

An officer can without a warrant, seize and search property that has been

abandoned on the grounds that one who abandon's property no longer has an

expectation ofprivacy in that object. There are three areas of concem when

conducting abandonment searches.

The abandonment must be intentional. The person intended to relinquish

his expectation of privacy.

The abandonment cannot have been caused by unlawful action of police

officers.

I. Motor vehicle searches

Whenever feasible, a warrant will be obtained lor the search of a motor vehicle.

Warrantless searches are to be conducted only when a valid consent has been

obtained or when some other exigencies make it impractical for officers to obtain

a warrant. Occasions where a vehicle might be searched without a warrant

include:

b

c

a When probable cause to search the vehicle exists and there is some

ariculable exigent circumstances or other emergency which makes it
necessary that the vehicle be searched without obtaining a warrant'

The search was necessary to save a life or prevent serious inj ury or

prevent serious property damage.

The officer has reason to believe that evidence may be lost or

destroyed before a warrant can be obtained.

The emergency was not created by the officer to justifo a

warrantless search.

(l)

(2)

(3)

b. Incident to an arrest ofthe occupants ofthe vehicle'

c. To frisk for weapons during an investigative detention'
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When necessary to examine the vehicle identification number or to
determine the ownership of the vehicle.

2. Scope of vehicle searches

Searches with a warrant. When searching with a warrant, officers may

search all areas ofthe vehicle unless the warrant states otherwise.

Consent searches. The extent ofa consent search depends upon the terms

ofthe consent itself. If the consent is limited to specific areas ofthe
vehicle. officers may search only portions of the vehicle covered by the

consent. Written consent should be obtained whenever possible betbre
conducting these searches. Consent can be withdrawn at any point during
the search.

Searches incident to arrest. Searches ofvehicles incident to the arrest of an

occupant shall be limited to areas within reach olthe arrestee and must be

contemporaneously with the arrest. The trunk, engine compartment,

locked compartments and locked containers within the passenger area may

not be searched.

Frisk fbr weapons. The frisk for weapons made during investigative

detention must be confined to the area ofthe vehicle within the detainees

reach. Areas not immediately accessible to the vehicle's occupants, such

as a closed glove compartment, may not be searched.

Entries to examine a vehicle identification number or to delermine

ownership ofa vehicle must be limited to actions reasonably necessary to

accomplish these goals.

Emergencies. The search ofa motor vehicle under emergency

circumstances must be co-extensive with the nature olthe emergency.
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